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ILBSG is a law firm focusing on U.S. Immigration and Global Mobility Services. 

Our business is to understand yours - and your challenges. We are trusted for our
successful representations, primarily in immigration, international arbitration, and
contracts. Our clients consistently rate us highly, noting our strategic insights, attention
to detail, and personal attentiveness.

With proprietary technology central to our processes, we deliver an efficient and
personalized legal solution, enabling clients to access our services anytime, anywhere.
Clients also see the status of each case anytime, in real-time. 

Our organization is MSDC-certified minority-owned, ISO-9001 Quality Management
System certified, and our attorneys are licensed to practice in the states of NY, CA, and
IL We are also licensed in the U.S. District Court for the Northern District of Illinois, U.S.
District Court for the Southern District of California, U.S. Court of International Trade,
U.S. Tax Court, and multiple foreign jurisdictions. 

Our team speaks 11 languages and employs high levels of cultural sensitivity, always
focused on the experience of the individual.

Contact us to ensure you Get the Right Advice ®
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H-1B Petitions -Material Changes After Approval 

The rules regarding H-1B amendments remain unchanged, but H-1B employer and
employees should be on high alert and conservatively file H-1B amendments any time
there is a material change in employment. While Matter of Simeio did not outline every
possible change USCIS may consider material, we know from RFEs and site visits that
USCIS considers end client or project changes to be material, thereby requiring an
amendment before the change takes place. This is true even when the work location is
not changing. What this means is that even if an H-1B employee is working remotely
from their residence, if the project or end client changes, an H1B amendment must be
filed before the employee begins working on the new project/with the new end client.
Other material changes include salary changes, location changes, title changes, and
increases or changes in responsibilities.

Notably, we have also seen USCIS targeting situations where an H-1B employee is
between projects, but an amendment was not filed to notify USCIS the original project
ended. In other words, it is USCIS’ position that if the project ends, an amendment
needs to be filed notifying USCIS. Once the employee is placed on a new project,
another amendment is then required. This is official policy, which can be found in
USCIS’ policy memorandum published following the ITServe lawsuit (PM-602-0114,
published June 17, 2020). Both the ITServe lawsuit and USCIS’ subsequent policy
memo address this common situation within the IT industry, where an employee is in
between projects and considered to be in “nonproductive” status.



In the ITServe lawsuit, Judge Collyer held that “periods without work are now allowed
for H-1B visa holders as long as they continue to be paid.” ITServe Alliance, Inc. v.
Cissna, No. CV 12-02350 (RMC), 2020 WL 1150186, Footnote 15 (D.D.C. March 10,
2020). The court held that the itinerary requirement, as imposed by the CIS
interpretation of the INS 1991 Regulation and applied to Plaintiffs by the CIS 2018
Policy Memo, was incompatible with the 1998 ACWIA that addresses the same
subject, in immediately related administrative schemes, and “authorizes employers to
place H-1B visa holders in paid non-productive status”

In its subsequent policy memo, addressing this specific point, USCIS stated:

“Guidance concerning benching remains unchanged. The officer may issue a Notice of
Intent to Deny (NOID) for failure to maintain status or a Notice of Intent to Revoke
(NOIR), as appropriate, if evidence in the record indicates that there has been a
material change in the terms and conditions of employment that may affect eligibility.
Lack of work may be a material change in the terms and conditions of employment
that could affect eligibility for H-1B nonimmigrant classification and could require the
filing of an amended petition.

The regulations further state that being “no longer employed in the capacity specified
in the petition” is a basis for revocation on notice. Being placed in non-productive
status or training for an extended time period, even if paid, may qualify as being “no
longer employed in the capacity specified in the petition.” If a beneficiary is in non-
productive status because of a lack of work, that could indicate that the beneficiary no
longer is in a specialty occupation and there has been a material change in the terms
and conditions of employment that may affect eligibility.”



Accordingly, when a project ends, H-1B employers should quickly place the employee
on a new project and timely file an amendment. If the beneficiary will be between
projects for more than 30 days, employers should consider filing an H-1B amendment
with USCIS to notify USCIS that the beneficiary is no longer working on the previously
approved project. If the time in nonproductive status is less than 30 days, it can be
defended under the Matter of Simeio guidance as a short-term placement, but
anything longer than 30 days can raise an issue that there was a material change in
employment which USCIS was not notified of. When filing an amendment petition for
the time in between projects, it will be very important to work with an attorney to
determine how the role should be presented, to ensure it still meets the available
specialty occupation criteria.
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