Why Employers Should Consider Filing
H-1B Extensions Before 2025

This guide provides important information regarding the
historical context of President Trump’s H-1B policies, offering
strategic, proactive solutions for H-1B employers and employees
to enter the next administration with a plan and peace of mind.
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The information contained in this guide is provided for informational purposes only, and should not be construed as
legal advice on any subject matter. You should not act or refrain from acting on the basis of any content included in
this site without seeking legal or other professional advice. This guide has been updated as of November 15, 2024.




About Us

ILBSG is a law firm focusing on U.S. Immigration and Global Mobility Services.

Our business is to understand yours - and your challenges. We are trusted for our
successful representations, primarily in immigration, international arbitration, and
contracts. Our clients consistently rate us highly, noting our strategic insights, attention
to detail, and personal attentiveness.

With proprietary technology central to our processes, we deliver an efficient and
personalized legal solution, enabling clients to access our services anytime, anywhere.
Clients also see the status of each case anytime, in real-time.

Our organization is MSDC-certified minority-owned, ISO-9001 Quality Management
System certified, and our attorneys are licensed to practice in the states of NY, CA, and
IL We are also licensed in the U.S. District Court for the Northern District of lllinois, U.S.
District Court for the Southern District of California, U.S. Court of International Trade,
U.S. Tax Court, and multiple foreign jurisdictions.

Our team speaks 12 languages and employs high levels of cultural sensitivity, always
focused on the experience of the individual.

Contact us to ensure you Get the Right Advice ®.
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In January 2025, President-elect Trump will return to the White House for a second term.
While we don’t know what exactly is ahead for the H-1B program, we can look to the past
Trump administration for insight. Under the previous Trump administration, the H-1B
program endured highly restrictive policies, with a focus on limiting end client
placements and increasing prevailing wages. Given the historical precedent set by his
last term, with significant policy shifts expected in his second, H-1B employers should
strongly consider filing petitions for H-1B extensions in premium processing for any
eligible employees before January 2025.

This proactive approach can help maintain workforce stability and minimize disruption to
business operations, in the event restrictive policies return as anticipated. This
preemptive measure is not only helpful for employers, who will likely be forced to
havigate a challenging landscape for obtaining foreign talent, but also for H-1B
employees, who are feeling insecure about their immigration status under the new
administration. If eligible for renewal, obtaining a 3-year H-1B extension before January
2025 will provide much needed peace of mind for those worried about the return of
highly restrictive H-1B policies. While President Trump’s former H-1B policies were
eventually struck down in court, it took two years for that to happen. While we feel
confident any plainly unlawful policies will be swiftly challenged in court, relief will not be
immediate. Further, the Trump administration will have learned from its prior missteps,
meaning it may more closely follow administrative procedure to ensure any future
policies cannot be so easily challenged. Anything H-1B employers and employees can do
now to minimize the impact of potentially restrictive policies is crucial.

Historical Context

During the previous Trump administration (2017-2021), the U.S.
experienced several significant changes to the H-1B program.
Namely, the Trump administration took aim at client site
placements, prevailing wages, and the work authorization of H-1B
dependent spouses. President Trump's previous actions are outlined
below, to provide insight into what we could potentially seein a
second term.



Increased Restriction of Third-Party Client Site Placements

Under the Trump administration, USCIS published the 2018 Policy Memorandum,
significantly altering the evidentiary requirements for the H-1B program. For third-party
end client projects, the new policy required employers to provide the contracts and
purchase orders between all involved parties (end clients, vendors, implementation
partners, etc.). This policy was aimed at IT consulting companies, who regularly place H-
1B employees on customer projects. Under this policy, if you submitted an H-1B petition
for a third-party end client project, USCIS began requiring a letter from each involved
party confirming the job title, job duties, degree requirement, and that the H-1B petitioner
was the actual employer. Having a letter from each party, however, was not alone
sufficient — the letters also had to be supported by written contracts between each
involved party. This was highly problematic as many of these contracts are confidential
and not readily available. If there was any missing contract, USCIS would swiftly deny the
petition. Further, if the contracts did not show a three-year project, USCIS would approve
the H-1B petition for only the duration outlined in the contract. Since most purchase
orders are issued every 3 to 6 months, this meant sometimes H-1B approvals were
granted for a shortened period which had already passed. In other words, by the time the
H-1B was approved, it was already expired.

The Trump administration also sought to curtail third-party client placements by shifting
the legal obligation for sponsorship to the end client itself. Under a proposed rule, the
Trump Administration aimed to require end clients to file their own H-1B petitions as
“secondary employers” even though they did not employ or set the pay for the H-1B
professional. The rule was ultimately deemed unlawful, but these previous actions show
that President Trump’s views on the H-1B program are particularly focused on third-party
placements common to the IT industry. Restrictions in this area during his second term
could be highly detrimental for H-1B employers in the IT consulting business.




Increased Wage Requirements

Beyond increasing evidentiary requirements, Trump also sought to increase the required
wages for H-1B workers. In 2020, the Department of Labor published a rule changing the
formula for calculating prevailing wages. The rule forced companies to pay a minimum
wage of $208,000 a year for over 18,000 combinations of occupations and geographic
labor markets, regardless of wage level or position. Ultimately, the rule was blocked by a
judge, but this effort by the past Trump administration offers unique insight into how he
views the program. His first term was hallmarked by his “Buy American, Hire American”
policies. We can expect he may again take actions to price out foreign talent in pursuit of
these America-first policies.

The previous Trump Administration also sought to restructure the H-1B lottery system,
prioritizing the highest wage level applicants. In January 2021, the Trump Administration
published a Final Rule modifying the H-1B visa selection process for Cap-subject
petitions to introduce a wage-based system, scrapping the existing lottery system. Under
the Final Rule, petitions with the highest proposed wage levels would be granted
selection first before the lower wage level registrations were considered. For example,
Wage Level IV registrations would be prioritized first. Once all the Wage Level IV
registrations had been selected, USCIS would move on to Wage Level lll and so on until
the selection process was complete. Ultimately, the rule never went into effect, but this
past action highlights the incoming President’s views on the H-1B program.

Increased RFEs and Denials

As a result of the 2018 Policy Memorandum, RFEs and denials exploded. For FY 2017,
the RFE rate was 21.4%. This rate increased to 38% within FY 2018 and 40.2% in FY 2019
(when the first quarter saw a 60% RFE rate). It was still 29% in 2020, before falling to
16.2% in FY 2021 when the 2018 policy was struck down. By way of comparison, the RFE
rate for FY 2023 was 10.5%

Denial rates for all H-1B petition types were also high. Under
the former Trump administration, USCIS no longer granted
deference for H-1B extension petitions, meaning scrutiny was
just as high as it would be for new H-1B petitions. Denials rates
rose to 24% for initial H-1B petitions, with USCIS highly
scrutinizing itinerary, specialty occupation, and employer-
employee relationship requirements. By contrast, the H-1B
denial rate was 3.5% in FY 2023 and 2.2% in FY 2022.




Restrictions on H-1B Dependent Spouse Work Authorization

In his first term, the Trump administration included a rule to end employment
authorization for H-4 dependent spouses on its regulatory agenda. The rule was never
published, but we could see similar efforts during the second term. Eligible first time H-4
EAD applicants and those eligible for renewal now should consider filing new/extension
cases before January 2025, in the event the incoming administration again seeks to end
the H-4 EAD program.

Current State of the H-1B Program

In October 2023, the Biden administration published a proposed rule to “modernize” the
H-1B requirements. To date, the rule has not been finalized. If the Biden administration
does not finalize its H-1B rule before President Biden leaves office (which seems
unlikely), the incoming Trump administration could issue its own H-1B rule which would
likely be much more restrictive and reflect the policies described above. Based on the
previous Trump administration policies, we can anticipate he would focus on third-party
client site placements, limiting the definition of specialty occupation, and increasing
evidentiary requirements and prevailing wages.




Have questions?

Contact us anytime at
info@bizlegalservices.com.

Access more guides on our website at
www.bizlegalservices.com.
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